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In the United States Court of Appeals 
for the District of Columbia 

i 

April Term, 1937 


No. 7035 

i 

William S. Story, appellant 

! 

Thomas M. Rives, appellee 


APPEAL FROM THE EXITED STATES DISTRICT COURT FOR 

THE DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF APPELLEE 


STATEMENT OF THE CASE 

This is an appeal from a judgment of tlje Dis- 
trict Court dismissing appellant’s petition for, and 
discharging the writ of, habeas corpus. TM hear¬ 
ing below was based upon appellant’s petition and 
appellee’s return and answer, no testimony having 
been adduced. Inasmuch as the record ;is not 
printed (this appeal being in forma pauperis), for 
the convenience of the Court we have reproduced 
in the Appendix of this brief appellant’s petition 
and appellee’s return and answer, as well as the 
order discharging the writ. 
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Appellant was convicted in Case No. 52451 (upon 
his plea of guilty) on January 20, 1933, of the 
crime of robbery (committed on September 15, 
1932) as denounced by Section 810 of the 1901 D. C. 
Code (Title 6, Section 34, 1929 D. C. Code), and 
sentenced to the penitentiary for a period of from 
two years and seven months to five years. He was 
eventuallv transferred to the United States Hos- 
pital for Defective Delinquents at Springfield, 
Missouri, and on September 30,1936, at the end of 
three years and eight months, he was released con¬ 
ditionally due to allowance for good conduct 
(earned at the rate of 8 days per month—18 U. S. 
C., Section 710) (R. 1). 

On November 12, 1936, appellant was indicted 
in Case No. 58588 for the crime of assault with in¬ 
tent to rape charged to have been committed on 
November 3, 1936, and upon arraignment pleaded 

i 

not guilty thereto. On December 17, 1936, appel¬ 
lant was tried by the Court pursuant to appellant’s 
waiver of a jury trial, and was found guilty of 
simple assault and sentenced to serve nine months 
in the local jail. (Should it be material, the judge 
did not acquit appellant of the aggravated assault 
charge, except as such an acquittal might be im¬ 
plied from finding appellant guilty of the less of¬ 
fense.) (R. 1-2.) 

On November 10, 1936, there was delivered to 
the local jail a warrant duly signed by a member 
of the United States Parole Board stating that re- 
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liable information had been presented to the Board 
member that appellant had violated the conditions 
of his release, and commanding his return to such 
institution as might be designated (R. 6-7). A 
copy of this warrant was attached to the answer 
and return (R. 8), and made a part thereof, and 
is reproduced in the Appendix at page 47. [Appel¬ 
lant avers in his petition, and appellee admits in 
his return and answer, that the parole officers seek 
appellant’s return because of his conviction for 
simple assault (R. 2-7). This is a violation of one 
of appellant’s conditions of release. In addition, 
there is a paper in this record filed below by ap¬ 
pellee (R. 9; see Appendix p. 48), showifig that 
the parole board had information that appellant 
had violated one of the conditions of his release by 
the use of intoxicants, and it may be inferred that 
the warrant was issued upon this information. 

Appellant’s sentence of nine months in Ckse No. 
58588 expired, due to a good-conduct credit 
(earned at the rate of 5 days per month—Section 
937, 1901 D. C. Code; Title 6, Section 40^, 1929 
D. C. Code) on August 1, 1937, and this spit was 
filed on the preceding day (R. 1). 

Appellant makes five chief contentions, only one 
of which requires any serious consideration, 
namely, the question of the applicability of (Section 
4 of the Act of June 29,1932, to persons cofivicted 
in the District of Columbia. As we analyze ap¬ 
pellant’s theories, the petition below was njot filed 
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in order to effect his release from the service of 
the nine months’ sentence, for such sentence had 
been virtually completed when this suit was 
brought, but for the purpose of preventing his 
return under the United States Parole Board’s 
warrant. In other words, it is urged that if ap¬ 
pellant is not guilty of the crime charged to have 
been committed after his conditional release, then 
he has not violated the terms thereof, and he should 
not be arrested under this warrant. For this pur¬ 
pose, appellant says: (1) that he did not validly 
waive a jury trial; and (2) that under 18 U. S. C., 
Section 565, a judge trying a case without a jury 
could not find him guilty of a less offense than that 
charged in the indictment. A third contention is 
made that the warrant in question offends against 
the Fourth, Fifth, and Sixth Amendments to the 
Federal Constitution. This attack is directed 
chiefly against the form of the parole board’s war¬ 
rant. As far as the requirement of reliable infor¬ 
mation for the issuance of such warrant is con¬ 
cerned, appellant only contends that the parole 
board did not have such information if the con¬ 
viction for simple assault was not lawful. Ad¬ 
mitting arguendo that these questions must be dis¬ 
posed of before the principal matter may be 
considered, we shall discuss them in the order 
named, although it is believed that the parole 
board’s warrant should be taken at its face value 
in this pi'oceedmg without any inquiry other than 
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the one regarding the applicability of Section 4 of 

the Act of June 29,1932. | 

i 

ARGUMENT 

i 

I 

The waiver of jury trial was adequate; and, moreover, 
the question cannot be raised in this proceeding 

i 

The admitted fact on this record is that the ap¬ 
pellant waived a jury trial and consented to be 
tried by the court. There is utterly no ^vidence 
of any abuse of discretion by the trial judge in this 

connection. There is no rule that such a waiver 

! 

must be in writing; and appellant does not show 
(and cannot show) that the record in the driminal 
case does not reflect that he made such a waiver. 
Appellant does not establish that the rule of Patton 
v. United States, 281U. S. 276, in any wise ]|as been 
violated. 

Moreover, the alleged inadequacy of thd waiver 
should have been raised on appeal in the criminal 
case, and cannot be raised collaterally in this pro¬ 
ceeding. See Riddle v. Dyche, Warden, 202 U. S. 
333, in which case Riddle sued out a writ of habeas 
corpus seeking release from imprisonmeni on the 
ground that the jury which convicted him was 
illegally constituted of less than twelve m^n. The 
Supreme Court, in affirming the action of tljie lower 
court in denying the writ, pointed out that! Riddle 
had not availed himself of an appeal in thd case in 

which he was convicted and “whatever may have 

I 
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been the cause or excuse for not doing so, habeas 
corpus cannot be used as a substitute” (page 335). 
The Supreme Court further said that the record 
may not be contradicted collaterally where a ques¬ 
tion as to the jurisdiction of the cause or parties 
is not involved. 

II 

18 U. S. C., section 565, accords a judge the same right 

that is accorded a jury 

It seems plain, common sense that 18 U. S. C., 
Section 565, is not limited to a jury’s verdict, but 
extends to a Court’s finding of guilt where a jury 
trial has been waived. Appellant asserts that “it 
is well settled that this section applies to a ver¬ 
dict,” and argues that Congress gave this section 
the title of “Verdicts; less offense than charged.” 
[Italics ours.] We challenge the assertion as be¬ 
ing unfounded (appellant has cited no case, and 
we have found none where this question was passed 
upon), and also say that Congress gave no such 
title to the section. This section was originally 
enacted as Section 9 of the Act of June 1, 1872, 17 
Stat. 198, the title of the act being “An Act To 
Further the Administration of Justice.” The sec¬ 
tions of this Act had no individual titles. This 
section later became Section 1035 of the Revised 
Statutes, and again had no title. The title was 
supplied editorially in the compilation of the 
United States Code. The compilers of the Code 
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were not empowered by Congress to amend exist¬ 
ing law. See Warner v. Goltra, 293 U. S. 155,161. 

Either a judge or a jury can make a finding of 
guilt in a criminal case, and hence, by the plain 
words of the statute, both are included. Moreover, 
inasmuch as the Patton case, supra, decided—not 
by way of dictum but as an essential part of its 
decision—that a judge upon a proper waiter can 
perform the functions of a jury, there is no reason 
why a jury, under the section in question, should 
be able to find a defendant guilty of a less offense, 
and a judge should not. The latter is acting as 
the legal substitute of the former, and should be 
able to function in substantially the same nlianner, 
unless the language of some statute should clearly 
grant certain rights or impose certain duties upon 
a jury such as occurs in the local rape statute (Sec¬ 
tion 808,1901 I). C. Code; Title 6, Section 32,1929 
D. C. Code), which provides that in any case of 
rape the jury may add to their verdict, if it be 
guilty, the words 4 4 with the death penalty.” See 
Green v. United States, 40 App. D. C. 426, in this 
connection. 

Ill 

j 

| 

The Parole Board’s warrant does not transcend 
constitutional safeguards 

i 

The appellant contends in effect that the war¬ 
rant in question was not under oath, was not issued 
upon probable cause, and does not acquaint him 
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with information concerning the nature of the 
complaint against him. He views the warrant as 
if it were the means of effecting an original arrest 
for crime, but both Section 4 of the local parole 
law (47 Stat. 697) and Section 3 of the Federal 
parole law (36 Stat. 819; 18 U. S. C. 716) provide 
that a parolee remains, while on parole, in the legal 
custody and under the control of the head of the 
institution from which he was released. In other 
words, the parolee is a ward of the institution and 
he may be retaken whenever “reliable informa¬ 
tion’ ’ has been received that he has violated his 
parole (Section 5 of the local law, 47 Stat. 698; 
and Section 4 of the Federal law, 36 Stat. 820, 18 
U. S. C. 717). 

That the retaking of a parolee should proceed 
from an entirely different premise than the orig¬ 
inal arrest of a man charged with a crime is fully 
illustrated in the case of United States ex rel. 1Roive 
v. Nicholson , 78 Fed. (2d) 468 (C. C. A. 4th, 1935) 
Cert. Den. 296 U. S. 573, in which the Court, citing 
18 U. S. C., Section 716; Anderson v. Corall, 263 
U. S. 193; Morgcm v. Aderhold, 73 Fed. (2d) 171; 
and Stockton v. Massey , 34 Fed. (2d) 96, said 
(p. 469) : 

It must be borne in mind that the legal 
philosophy underlying the parole law is not 
a release of the prisoner from all discipli¬ 
nary restraint but is rather merely “an ex¬ 
tension of the prison walls”; and the pris- 
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oner while on parole remains 4 ‘in thb legal 
custody and under the control of” tljie Pa¬ 
role Board. 

See also Jarman v. United States, decided by the 
Circuit Court of Appeals for the Fourth Circuit on 
September 27,1937, and not yet reported, in which 
District Judge Watkins, writing the opinion of the 
court, said: 

In view of these decisions, we deeih it un- 
necessary to determine whether information 
under oath should have been furnished to 
give validity to the warrant issued, or to 
determine whether the warrant should have 
been issued by the new Board instead of the 
old. We think, however, that it is proper to 
observe that the warrant in question was 
not a warrant for the arrest of on0 to be 
charged with and tried for a crime, nor for 
search and seizure of property, as contem¬ 
plated in the Fourth Amendment to the Con¬ 
stitution. Here Jarman was already under 
arrest and, at the time of the revocation of 
his parole, had for sometime been confined 
in the very reformatory from which he had 
been paroled. During the whole period of 
his parole, although at large, he was within 
the legal custody of the Warden of said re¬ 
formatory. Since he was not to be tried upon 
any charge contained in the warrant for his 
arrest, the issuance of the warrant whs only 
for two purposes—first to restore him to 
actual custody and second to advise him of 
the purpose of his reincarceration within the 




walls of the penitentiary. As stated he was 
already not merely in custody but in charge 
of the officials of the District of Columbia. 
He was also fully advised, at the personal 
hearing accorded him before the District of 
Columbia Board, of the charge upon which 
he was brought before it. 

This Court did not decide the question in Sims v. 
Rives, 66 App. D. C. 24; 84 Fed. (2d) 871, for the 
reason that Sims was not in a position to raise the 
point, as he had “not been paroled and retaken on 
warrant” (p. 32). 

District Judge Patterson, in the Southern Dis¬ 
trict of New York, in the case of United States of 
America ex rel. Tracy M. Landis, Relator, v. John 
J . Kelly, U. S . Marshal, Respondent, filed the fol¬ 
lowing unreported memorandum on January 23, 
1936: 

The warrant is a valid one. By Section 3 
of the Act of May 13, 1930 (18 U. S. C. A., 
Section 723c), any member of the Board of 
Parole has authority to issue a warrant for 
the retaining (sic) of a prisoner who has 
violated parole. Such a warrant is not a 
warrant of arrest within the Fourth Amend¬ 
ment. It is merely a warrant for retaking a 
prisoner who was at the time in the legal 
custody of the warden of the prison. 18 
U. S. C. A. Section 716; Anderson v. Corall, 
263 U. S. 193. It follows that such a war¬ 
rant need not show probable cause on its face 
and does not require oath or affirmation. 
The writ will accordingly be dismissed. 
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As to the requirement of Section 717 of 18 
U. S. C., infra, that the warrant may issue upon 
receipt of reliable information, it has been decided 
that the reliability of the information mayj not be 
inquired into. In Christianson v. Zerbst, 89 Fed. 
(2d) 40 (C. C. A. 10th, 1937), the Children’s Pro¬ 
tective Society of Minneapolis, Minnesota, had sub¬ 
mitted a report to the parole board, informing it 
of the conduct of Christianson, a parole^. The 
board issued a warrant reciting that satisfactory 
evidence had been presented showing that the con¬ 
ditions of parole had been violated (virtually the 
same language as in the case at bar). It was con¬ 
tended that the warrant had issued without proper 
cause, and in answer to that the Court said (p. 42) : 

The report constituted informatibn. A 
warrant cannot issue in the absence of any 
information. Its issuance without mforma- 
tion would be capricious and without basis 
in law. But, when information is alt hand, 
its reliability is a matter for the board or 
the member, as the case may be, tq deter¬ 
mine; and that determination is conclusive 
in a proceeding of this kind. 

If the information itself may be examined, we 
say that this record discloses that the board was 
informed' that appellant had committed q crime 
and this violated his release. Moreover, it will be 
noted that the board was informed that appellant 
had violated his release by using intoxicants. The 
latter information makes it unnecessary to inquire 
into the first two questions discussed in this brief. 
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IV 

Appellant is subject to the provisions of section 4 of 
the act of June 29,1932 (18 U. S. C. 716b) 

We contend that when appellant was released 
from the United States Hospital for Defective De¬ 
linquents at Springfield, Missouri, at the expira¬ 
tion of his so-called short term (maximum of 
his sentence less deductions therefrom for good 
conduct), he was to be 44 treated as if released on 
parole 77 and “subject to all provisions of law re¬ 
lating to the parole of United States prisoners un¬ 
til the expiration of the maximum term' 7 specified 
in his sentence. This is the provision of Section 
4 of the Act of June 29, 1932, which appellee con¬ 
tends is applicable to appellant, but which appel¬ 
lant asserts cannot apply to him because he was 
convicted in the District of Columbia. A determi¬ 
nation of the question requires a consideration of 
several statutory provisions pertaining to good 
conduct allowances and parole which, it is thought, 
should be set out at this point. 

As far back as 1875 Congress enacted a law pro¬ 
viding for the deduction of good-time allowances 
from the sentences of prisoners (Act of March 3, 
1875, 18 Stat. 479). Congress further legislated 
upon this matter by Act of March 3, 1891, 26 Stat. 
840; Act of June 21, 1902, 32 Stat. 397; and Act of 
April 27, 1906, 34 Stat. 149, and these enactments 
are reflected in sections 710 to 713, inclusive, of 
Title 18 U. S. C. 
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Section 710 is as follows: 

i 

Each prisoner who has been or shall here¬ 
after be convicted of any offense against 
the laws of the United States, and is con¬ 
fined, in execution of the judgments of sen¬ 
tence upon any such conviction, in any 
United States penitentiary or jail, or in any 
penitentiary, prison, or jail of any State or 
Territory, for a definite term, oth^r than 
for life, whose record of conduct shows that 
he has faithfully observed all the rules and 
has not been subjected to punishment, shall 
be entitled to a deduction from the term of 
his sentence to be estimated as follows, com¬ 
mencing on the first day of his arrival at 
the penitentiary, prison, or jail: Upon a 
sentence of not less than six months nor 
more than one year, five days fbr each 
month; upon a sentence of more than one 
year and less than three years, six days for 
each month; upon a sentence of not l£ss than 
three years and less than five years, seven 
days for each month; upon a sentence of not 
less than five years and less than tek years, 
eight days for each month; upon a Sentence 
of ten years or more, ten days for each 
month. When a prisoner has two pr more 
sentences, the aggregate of his several sen¬ 
tences shall be the basis upon which his de¬ 
duction shall be estimated. [Italics ours.] 

Section 713 is as follows: | 

Each prisoner entitled to the deduction 
provided for in section 710 of this title shall 
be discharged at the expiration of his term 
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of sentence less the time so deducted, and a 
certificate of the warden or keeper of the 
prison or penitentiary of such deduction 
shall be entered on the warrant of commit¬ 
ment. If during the term of imprisonment 
the prisoner shall commit any offense for 
which he shall be convicted by a jury, all 
remissions theretofore made shall be there¬ 
by annulled. [Italics ours.] 

It will be noted that Section 710 refers to 4 4 each 
prisoner who has been or shall hereafter be con¬ 
victed of any offense against the laics of the United 
States” [italics ours] and confined in virtually any 
penal institution. As the Court knows, there are 
three so-called District penal institutions: the 
Washington Asylum and Jail in this citv, the work- 
house at Occoquan, Virginia, and the reformatory 
(penitentiary type) at Lorton, Virginia. The Code 
of Laws for the District of Columbia contains no 
provision for allowance of good-time credits to 
prisoners incarcerated at Lorton Reformatory, 
Section 937, 1901 D. C. Code (Title 6, Section 405, 
1929 D. C. Code), providing for such allowance to 
prisoners held in the jail and workhouse only. It 
has been the unbroken practice to apply the provi¬ 
sions of Section 710-713 to prisoners at Lorton, 

and clearlv there can be no doubt as to the correct- 

•/ 

ness of this procedure. 

As to parole, Congress passed legislation in 1910 
upon this subject applicable to 44 Every prisoner 
who has been or may hereafter be convicted of any 


i 
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offense against the United States, and is confined 
in execution of judgment of such convictioii in any 
United States penitentiary or prison” ; [italics 
ours] (Act of June 25, 1910, 35 Stat. 819). This 
law was amended in 1913 (Act of January 23, 
1913, 37 Stat. 650) and, as so amended, its provi¬ 
sions are reflected in Sections 714 to 723, inclusive, 
of Title 18 U. S. C. Section 716 is as follows: 

If it shall appear to said board of parole 
from a report by the proper officers;of such 
prison or upon application by a prisoner for 
release on parole, that there is a reasonable 
probability that such applicant will live and 
remain at liberty without violating the laws, 
and if in the opinion of the board such re¬ 
lease is not incompatible with the wdlfare of 
society, then said board of parole m^y in its 
discretion authorize the release of such; 

i 

applicant on parole, and he shall be sallowed 
to go on parole outside of such prison, and, 
in the discretion of the board, to return to 
his home, upon such terms and conditions, 
including personal reports from such 
paroled person, as said board of parole shall 
prescribe, and to remain, wh ile on parole, in 
the legal custody and under the control of 
the warden of such prison from which pa¬ 
roled, and until the expiration of the term 
or terms specified in his sentence, less such 
good time allowance as is or may hereafter 
he provided for hy latv; and the said board 
shall, in every parole, fix the limits of the 
residence of the person paroled, whiqh limits 
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may thereafter be changed in the discretion 
of the board. No release on parole shall be¬ 
come operative until the findings of the 
board of parole under the terms hereof shall 
have been approved by the Attorney Gen¬ 
eral of the United States. [Italics ours.] 

Section 717 is as follows: 

If the warden of the prison or peniten¬ 
tiary from which said prisoner was paroled 
or said hoard of parole or any member 
thereof shall have reliable information that 
the prisoner has violated his parole, then 
said warden, at any time ‘within the term or 
terms of the prisoner’s sentence, may issue 

his warrant to anv officer hereinafter au- 

«/ 

thorized to execute the same, for the retak¬ 
ing of such prisoner. [Italics ours.] 

On May 13, 1930, Congress passed “An Act To 
Amend An Act Providing For The Parole Of 
United States Prisoners, Approved June 25, 1910, 
As Amended.” (46 Stat. 272; 18 U. S. C. 723a, 
723b, and 723c). It is in the following language: 

Be it enacted by the Senate and House of 
Representatives of the United States of 
America in Congress assembled, That, in 
lieu of all existing boards of parole at Fed¬ 
eral Penal and correctional institutions as 
provided by the Act approved June 25,1910 
(Chapter 387, Thirty-sixth Statutes, page 
819), and all other Acts amendatory or sup¬ 
plementary thereto (sections 714 to 723, in¬ 
clusive, title 18, United States Code), there 
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is hereby created a single Board oi} Parole 
to consist of three members to be appointed 
by the Attorney General, at a salary of 
$7,500 each per annum. 

Sec. 2. All power and authority now 
vested in, and all duties now imposed upon, 
the Attorney General and the several exist¬ 
ing boards of parole with respect to the 
parole of United States prisoners ar^ hereby 
transferred to the Board of Parole created 
by this Act: Provided, however, T^iat this 
Act shall not effect the method, terms, or 
conditions under which United States pris¬ 
oners confined in any State reformatory are 
paroled, except that the power to approve 
the release on parole of such prisoners is con¬ 
ferred upon the Board of Parol^ herein 
created. 


Sec. 3. The said, hoard, or any member 
thereof, shall hereafter have the exclusive 
authority to issue warrants for the 'retaking 
of any United States prisoner who has vio¬ 
lated his parole. The unexpired term of 
imprisonment of any such prisoner ^hall be¬ 
gin to run from the date he is returned to 
the institution, and the time the prisoner was 
on parole shall not diminish the time he was 
originally sentenced to serve. 

Sec. 4. This Act shall take effect thirty 

1 

days from and after the date of its approval. 
[Italics ours.] 


Plainly, these sections must be read in connec¬ 
tion with Sections 714-723 of 18 U. S. CJ, supra, 
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particular attention being invited to the fact that 
Section 3 (18 U. S. C. 723c), supra, amends Sec¬ 
tion 717 of Title 18, U. S. C., supra. 

On June 29, 1932, Congress passed “An Act to 
fix the date when sentence of imprisonment shall 
begin to run, providing when the allowance to a 
prisoner of time for good conduct shall begin to 
run, and further to extend the provisions of the 
parole laws” (47 Stat. 381; 18 U. S. C. 709a, 710a, 
716a, and 716b). This Act is as follows: 

That the sentence of imprisonment of any 
person convicted of a crime in a court of the 
United States shall commence to run from 
1 the date on which such person is received at 
the penitentiary, reformatory, or jail for 
service of said sentence: Provided, That if 
any such person shall be committed to a jail 
or other place of detention to await trans¬ 
portation to the place at which his sentence 
is to be served, the sentence of such person 
shall commence to run from the date on 
which he is received at such jail or other 
place of detention. No sentence shall pre¬ 
scribe any other method of computing the 
term. 

Sec. 2. That with respect to Federal 
prisoners sentenced after this Act shall be¬ 
come effective, deductions from the term of 
sentence for good conduct, as provided for 
by section 1 of the Act of June 21, 1902 (32 
Stat. 397; U. S. C., title 18, sec. 710), shall 
be computed beginning with the day on 
which the sentence commences to run. 
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Sec. 3. That any prisoner hereafper sen¬ 
tenced, who may be paroled under authority 
of the parole laws, shall continue on parole 
until the expiration of the maximum term 
or terms specified in his sentence without 
deduction of such allowance for gqod con¬ 
duct as is or may hereafter be provided for 
by law. 

Sec. 4. Any prisoner who shall have 
served the term or terms for which he shall 
hereafter be sentenced, less deductions 
allowed therefrom for good conduct, shall 
upon release be treated as if released on 
parole and shall be subject to all provisions 
of law relating to the parole of United States 
prisoners until the expiration of the maxi¬ 
mum term or terms specified in his sentence: 
Provided, That this section shall not operate 
to prevent delivery of a prisoner td the au¬ 
thorities of any State otherwise entitled to 
his custody. 

Sec. 5. All laws and parts of laws in con¬ 
flict herewith are hereby repealed. 

Sec. 6 . This Act shall take etfek thirty 
days after its approval. [Italics ojurs.] 

The following points should be noted respecting 
this Act: 

1. Section 1 (18 U. S. C. 709a) refers!to “any 
person convicted of a crime in a court of the United 
States. ’ ’ It has been held applicable to the District 
of Columbia in DeBenque v. United Slates, 66 
App. D. C. 36; 85 Fed. (2d) 202; Cert. pen. 298 
U. S. 681. j 
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2. Section 2 (18 U. S. C. 710a) amends Section 
710 of 18 U. S. C. pertaining to good conduct. 

3. Section 3 (18 U. S. C. 716a) must operate to 
amend Section 716 of Title 18, U. S. C., supra, 
pertaining to parole. 

4. Section 4 (18 U. S. C. 716b) operates to amend 
the good conduct statutes—Sections 710 and 713 
of Title 18, U. S. C., supra. 

5. Section 6 (not found in the United States 
Code) provides that the Act should take effect 30 
days after its approval—July 29, 1932, although 
Sections 3 and 4 thereof operate upon prisoners 
sentenced after June 29, 1932. 

On July 15, 1932, Congress enacted a parole law 
for the District of Columbia (47 Stat. 696; Title 6, 
Sections 451-458 of Supplement I to the 1929 D. C. 
Code). IVe quote several of its sections. Section 
4 is as follows: 

That whenever, within the limitations of 
section 3 of this Act, it shall appear to the 
Board of Indeterminate Sentence and 
Parole, from the reports of the prisoner’s 

work and conduct which mav be received in 

•/ 

accordance with the rules and regulations 
prescribed, and from the study and exami¬ 
nation made by the board itself, that any 
prisoner serving an indeterminate sentence 
is fitted by his training for release, that there 
is a reasonable probability that such 
prisoner will live and remain at liberty with¬ 
out violating the law, and in the opinion of 
the board such release is not incompatible 
with the welfare of society, said Board of 
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Indeterminate Sentence and Parole may, in 
its discretion, authorize the release jof such 
prisoner on parole, and he shall be allowed 
to go on parole, outside of said prison, and 
in the discretion of the board to return to his 
home upon such terms and conditions, in¬ 
cluding personal reports from said paroled 
prisoner, as said Board of Indeterminate 
Sentence and Parole shall prescribe^ and to 
remain, ivhile on parole, in the legal custody 
and under the control of the superintendent 
of the institution from which the prisoner 
may have been paroled, until the expiration 
of the maximum of the term or ternis speci¬ 
fied in his sentence, less such gdod-time 
allowance as is, or may hereinafter pe, pro¬ 
vided by law; and the said board shall in 
every jmrole fix the limits of the residence 
of such person paroled, which limits, how¬ 
ever, may be thereafter changed ip the di¬ 
rection of the board. [Italics ours.] 

Section 7 is as follows: 

That all Acts or parts of Acts inconsistent 
with the provisions of the Act ar^ hereby 
repealed: Provided, however, That for any 
felony committed before this Act thkes ef¬ 
fect, the penalty, sentence, or forfeiture pro¬ 
vided by law for such felony at the tifne such 
felony was committed shall remain! in full 
force and effect and shall be imposed, not¬ 
withstanding this Act. 

Section 9 is as follows: ! 

Upon the appointment of the members of 
said board, the powers of the existing parole 
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board over prisoners confined in the penal 
institutions of the District of Columbia shall 
cease and determine and all the powers of 
said existing parole hoard under the au¬ 
thority of the Act of Congress approved 
June 25, 1910, entitled “An Act to parole 
United States prisoners, and for other pur¬ 
poses,” as amended, over said prisoners con¬ 
fined in the penal institutions of the District 
of Columbia shall he transferred, to and 
vested in said Board of Indeterminate Sen¬ 
tence and Parole: Provided, however, That 
in the case of a prisoner convicted of felony 
committed prior to the effective date of this 
Act, and in the case of any prisoner con¬ 
victed of misdemeanor when the aggregate 
sentence imposed is in excess of one year, 
said Board of Indeterminate Sentence and 
Parole may parole said prisoner, under the 
provisions of this Act, after said prisoner 
has served one-fifth of the sentence imposed. 
[Italics ours.] 

It will be noted that this Act took effect between 
the time that the Act of June 29, 1932, was en¬ 
acted and the time when it became effective. The 
former had been under consideration by the Dis¬ 
trict of Columbia Committee of both houses of 
Congress (see Senate Report No. 450, 72d Con¬ 
gress, 1st Session, to accompany Bill S. 1155, and 
House Report No. 881, 72d Congress, 1st Session, 
to accompany Bill H. R. 10273), and the latter by 
the Judiciary Committee (see Senate Report No. 
803, 72d Congress, 1st Session, to accompany Bill 
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H. R. 10559, and House Report No. 960, 72d Con¬ 
gress, 1st Session, to accompany Bill H. R. 10599). 
Their reports upon the bills which later bedame the 
Acts now under consideration totally fail t'p reflect 
whether Congress realized that the two tills re¬ 
lated, in part, to the same general subject matter. 

Section 716 of Title 18 U. S. C. (pertajning to 
parole) was further amended on March 2,1931 (46 
Stat. 1469), but the amendment is unimjportant 
here. 

Sometime after the enactment of the local pa- 
role law, the question arose as to whether a pris¬ 
oner convicted in the District of Columbia but in¬ 
carcerated in a penal institution other th^n those 
of the District (Atlanta Penitentiary, jfor in¬ 
stance) would come under the provision^ of the 
local law or the preexisting law (which we shall 
call the Federal Parole Act). Two prisoners at 
the Atlanta Penitentiary, who had received sen¬ 
tences here before the passage of the lobal law, 
claimed that they were entitled to the benefit of the 
provisions of Section 9 of the local law making 
them eligible for parole after they had seryed one- 
fifth of their sentences. The United States Board 
of Parole could not parole these men under Section 
714 of Title 18 U. S. C. until they had served one- 
third of their sentences. The question Was pre¬ 
sented to the court by petitions for writs of habeas 
corpus, and the relief sought was denied Upon the 
ground that Section 9 only applied to prisoners in 
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District of Columbia penal institutions, that is, 
that the authority granted by that section was to 
the local board, and it had no jurisdiction outside 
the local institutions. ( AderJiold, Warden, v. Lee 
and AderJiold, Warden, v. Davis, 68 Fed. (2d) 
824 (C. C. A. 5th, 1934), Cert. Den. 292 IT. S. 633, 
647.) 

Thereafter, Congress on June 5, 1934, amended 
the local parole law by adding a new section (Sec¬ 
tion 10; 48 Stat. 880) reading as follows: 

The Board of Parole created by the Act 
of Congress entitled “An Act to amend an 
Act providing for the parole of United 
States prisoners, approved June 25, 1910, 
as amended,” approved May 13, 1930, shall 
have and exercise the same power and au¬ 
thority over prisoners convicted in the Dis¬ 
trict of Columbia of crimes against the 
United States and now or hereafter confined 
in any United States penitentiary or prison 
(other than the penal institutions of the 
District of Columbia) as is vested in the 
Board of Indeterminate Sentence and 
Parole over prisoners confined in the penal 
institutions of the District of Columbia. 
[Italics ours.l 

This completes an outline of the pertinent 
statutes, but before discussing the main point we 
should like to dispose of a question incidentally 
raised by appellant. He asserts that a man con¬ 
victed of a violation of a section of our local code 
(robbery, Section 810, 1901 D. C. Code; Title 6, 
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Section 34, 1929 D. C. Code) is not convicted of 
an offense against the United States; arid hence 
that the Attorney General had no power to’transfer 
him to the United States Hospital for defective 

i 

Delinquents at Springfield, Missouri, upder the 
provisions of Section 7 of the Act of May; 14,1930 
(46 Stat. 326; 18 U. S. C. 753f) which is quoted as 


follows: 

! 

Hereafter all persons convicted of an 
offense against the United States ! shall be 
committed, for such terms of imprisonment 
and to such types of institutions as the court 
may direct, to the custody of the Attorney 
General of the United States or his author¬ 
ized representative, who shall designate the 
places of confinement where the sentences 
of all such persons shall be served. The At¬ 
torney General may designate ahy avail¬ 
able, suitable, and appropriate institutions, 
whether maintained by the Federal Govern¬ 
ment or otherwise or whether withih or with¬ 
out the judicial district in which convicted. 
The Attorney General is also authorized to 
order the transfer of any person held wider 
authority of any United States statute from 
one institution to another if in his judgment 
it shall be for the w r ell-being of the prisoner 
or relieve overcrowded or unhealfhful con¬ 
ditions in the institution where such prisoner 
is confined or for other reasons.’ [Italics 
ours.] 


Appellant also contends, in this same connection, 
that this section does not apply to the district of 

i 
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Columbia because it conflicts with Section 402 of 
Title 6,1929 D. C. Code (Act of September 1,1916, 
39 Stat. 711). 

It is well settled that a violation of a section of 
the penal provisions of our local code is an offense 
against the laws of the United States. 

Metropolitan It. R. Co. v. District of Co¬ 
lumbia, 132 U. S. 1. 

Geist v. United States, 26 App. D. C. 594. 

United States v. Celia, 37 App. D. C. 423. 

Fletcher v. United States, 42 App. D. C. 
53. 

Arnstein v. United States, 54 App. D. C. 
199; 296 Fed. 946. 

In Metropolitan Railroad Co. v. District of Co¬ 
lumbia, supra, the Supreme Court said at page 9: 

Crimes committed in the District are not 
crimes against the District, but against the 
United States. 

Appellant cites American Security and Trust 
Co. v. Rudolph, 38 App. D. C. 32, and the same case 
captioned as American Security and Trust Co. v. 
Commissioners of the District of Columbia in 224 
U. S. 491, in support of his position. A compari¬ 
son of these two opinions discloses that the general 
language of former Chief Justice Shepard of this 
court, appearing in 38 Appeals, was necessarily 
qualified by the Supreme Court. In that case the 
question was whether a special Act of Congress for 
the extension of a street in the District of Colum¬ 
bia, and the condemnation provisions of the 1901 
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D. C. Code were laws of the United States within 
that provision of the Judicial Code whiph per¬ 
mitted the final judgment of the Court of Appeals 
to be reexamined: “Sixth. In cases in which the 
construction of any law of the United States is 
drawn in question by the defendant.” Justice 
Holmes, who wrote the opinion for the Supreme 

i 

Court, did not doubt that in one sense the special 

i 

Act of Congress was a law of the United States, 
but, in denying the petition for a writ of error, 
stated that he would apply a strict construction to 
the provision of the Judicial Code in order fo carry 
out the intention of Congress, and thus javoid a 
conclusion which would make every section of the 
local law reviewable under the provision referred 

to. It is clear that the decisions relied qpon by 

! 

appellant have no bearing upon the instant 
question. 

It need not be argued, as suggested by appellant, 
that Section 753f of Title 18, U. S. C., Repealed 
Section 402 of Title 6 of the 1929 D. C. Code, for 
the two sections can be read together. The per¬ 
tinent provision of the latter section is as follows: 

* * * an £ y. s ;h a n he sufficient for the 

court to sentence the defendant to imprison¬ 
ment in the penitentiary without jspecify¬ 
ing the particular prison or the reforma¬ 
tory of the District of Columbia, and the im¬ 
prisonment shall be in such penitentiary, 
jail, or the reformatory of the District of 

Columbia as the Attornev General shall 

•/ 

from time to time designate: * * j * 


I 

i 
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It will be readily seen that this section permits 
the Attorney General to designate the place of im¬ 
prisonment just as Section 753f, supra, does, and 
in addition, the latter section allows the Attorney 
General to transfer any person held under author¬ 
ity of any United States statute from one institu¬ 
tion or another. 

In Aderkold, Warden, v. Lee and Davis, supra > 
the Circuit Court of Appeals said at page 825: 

The Act of May 14, 1930, Sec. 7, 18 U. S. 
C. A. Sec. 753f, gave very broad control to 
the Attorney General over the place of con¬ 
finement of all persons convicted of an of¬ 
fense against the United States and over 
their transfer. Persons convicted in the 
District of Columbia seem to be included. 

In view of the foregoing, there can be no doubt 
that appellant was lawfully transferred to and in¬ 
carcerated in the institution from which he was 
released. Neither Section 402 of the local code 
nor: Section 753f of the United States Code re¬ 
quires the Attorney General initially to designate 
for incarceration of a prisoner an institution “un¬ 
der the jurisdiction of the United States’ 7 as ap¬ 
pellant contends (so it is unimportant as to who 
has control over Lorton Reformatory) ; and there¬ 
fore even if a State institution were so desig¬ 
nated, the person could be transferred to a Fed¬ 
eral institution, or vice versa. 

The United States Hospital for Defective De¬ 
linquents at Springfield, Missouri, was established 
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pursuant to the Act of May 13, 1930 (46 Stat. 270; 
18 U. S. C. 871) for the care and treatment of per¬ 
sons in actual custody charged with or convicted 
of offenses against the United States. Inasmuch 
as a prisoner convicted of robbery in the district 
of Columbia fits the description in both 753f and 
871 of Title 18, U. S. C., it is apparent that fhe At- 

i 

torney General had the power to transfer' appel¬ 
lant to the institution from which he was released. 

As to the main point: In view of the provisions 
of Section 10 of the Act of June 5, 1934, i supra, 
we believe that the question presented herein is 
no different from the question that could arise if 

j 

appellant had been released f rom Lorton at! the ex¬ 
piration of his ‘ 4 short term” for good conduct al¬ 
lowance earned there. In other words, shall 
argue that Section 4 of the Act of June 2^, 1932, 
is applicable to a prisoner convicted in this Dis¬ 
trict whether he be released, on account of his good¬ 
time credit, from a District penal institution or 
from a so-called Federal penal institution. If from 
the former, we contend that the local parolb board 
has power to supervise him until the expiration of 
the maximum of his term, and if from the latter, 
the United States Board of Parole, functioning 
under Section 10, supra, would have the same 
power. In fact, proceeding on the premise, as we 
do, that in respect of the parole of a District pris¬ 
oner incarcerated in a Federal penal institution, 
the United States Board is no more nor less than 
the alter ego of the local board, it is essential for us 
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to demonstrate in this case that the power in ques¬ 
tion exists in the latter board under the circum¬ 
stances stated. 

We wish to point out—not as controlling in any 
way upon the Court, but merely for its informa¬ 
tion—that the local parole board is functioning 
upon the premise that the section in question is ap¬ 
plicable to prisoners released from Lorton, and also 
that it considers that such prisoners if released on 
parole, remain under its supervision until the ex¬ 
piration of the maximum of their sentences without 
any deduction whatever. 

Appellant develops his argument upon three 
points. First, while appellant concedes that the 
powers of the local board comprise those expressly 
enumerated in the Act of July 15, 1932, together 
with those transferred to it, bv Section 9 thereof, 
from the United States Board of Parole, that is, 
such powers as were possessed by the latter Board 
over local prisoners, appellant asserts that under 
the transfer provision, only such powers as the 
United States Board had on July 15, 1932, were 
transferred, and that the powers under the June 29, 
1932, Act did not exist until July 29, 1932. Sec¬ 
ondly, that the local law (Act of July 15, 1932) re¬ 
pealed Sections 3 and 4 of the Act of June 29, 
1932, so far as the District of Columbia is con¬ 
cerned. Thirdly, appellant asserts that the power 
in question cannot exist, for Section 4 of the local 
parole law authorizes the control of the board over 
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the prisoner for parole purposes only until the ex¬ 
piration of his “short term.” 

Our position is supported, we submit, jby two 
arguments, namely, that Section 9 of the local 
parole law transfers to the local board powers 
under Section 4 of the Act of June 29, 1932; and 
that Section 4 of the Act of June 29, 1932^ affects 
the nature of the good-time allowance of a prisoner, 
and consequently affects his parole status as well. 

As opposed to appellant’s first proposition, we 
contend that the powers extended under Section 4 
of the Act of June 29, 1932, to the United States 

I 

Board were transferred, by virtue of Section 9 of 

i 

the local Act, to the local board, for the reason that 
thev existed in the United States Board before the 
time of transfer. Assuming the appellant’s pre¬ 
mise that July 15, 1932, is the controlling date in 
this connection, we submit that the powers in ques¬ 
tion were vested in the United States Board on 
June 29, 1932, but simply that they could not be 
exercised until July 29, 1932. But, we urge that 
the determining date is not July 15,1932, but in the 
language of Section 9 is “Upon the appointment of 
members of said board,” and the board Was not 
appointed by the Commissioners until Afigust 30, 
1932. By that time, the provisions of Section 4 
of the Act of June 29, 1932, had become effective 

i 

and had vested in the United States Board of 
Parole powers of parole supervision over prisoners 
released on account of their good-time credit, even 


i 
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if it might be argued that the postponement of the 
effective date of the Act had prevented the vesting 
of similar powers by July 15,1932. 

Now, it is argued by the appellant that such 
transfer could not occur in any event because Sec¬ 
tion 4 of the local law conflicted with Sections 3 
and 4 of the Act of June 29, 1932, and, therefore, 
the former repealed the latter insofar as the Dis¬ 
trict of Columbia is concerned. 

Section 3 of the Act of June 29, 1932, was not 
repealed by Section 4 of the local law. Our theory 
is that Section 4 applies to the local board and 
Section 3 applies to the Federal board. The inten¬ 
tion of Congress in passing Section 3 is quite plain. 
At the time that Section 3 of the Act of June 29, 
1932, was passed, Section 4 of the local law was 
not in existence, and clearly Section 3 was intended 
to operate as an amendment solely to the preexist¬ 
ing provisions of Section 716 of 18 U. S. C. Such 
section, so amended, had applicability to the Dis¬ 
trict of Columbia as a power to the United States 
Board only in respect of those prisoners who were 
sentenced between June 29, 1932, and August 30, 
1932. For that limited purpose, such power was 

transferred to the local board bv Section 9 of the 

•/ 

local Act, but otherwise it has no application here 
because it conflicts with the language of Section 4 
of the July 15, 1932, Act. However, in view of 
what we have to say later in this brief, Section 3 
of the Act of June 29, 1932, and Section 4 of the 



local law, in the final analysis, have the sanje legal 
effect and mean the same thing. | 

The argument that Section 4 of the local law re¬ 
pealed Section 4 of the Act of June 29, 1932, is 
equally without merit. As we shall explain pres¬ 
ently, these two sections are not in conflict. The 
only provision in the local statute which mentions 
good-conduct allowances is an elastic one| which 
harmonizes completely with Section 4 of thej Act of 
June 29,1932. j 

It must have been the intention of Congress that 
Section 4 of the Act of June 29, 1932, shbuld be 
applicable to the District of Columbia. Congress 
granted good-time deductions to prisoners by Sec¬ 
tion 710; and by Section 717 provided for their re¬ 
lease on account thereof. Because such credit is a 
privilege and not a vested right (Aderhold y. Hud¬ 
son, 84 Fed. (2d) 559 (C. C. A. 5th, 1936)), Con¬ 
gress could take it away entirely, or limit it, and it 
did the latter by Section 4 of the Act of June 29, 
1932, before appellant had committed the crime 
for which he was convicted and sentenced. It 
made no difference whether appellant was ih prison 
at Lorton, or Northeastern, or Springfield,; for his 
good-time credit was earned by virtue of the same 
statute and w r as subject to the same qualification, 
namely, that upon his release he would be itreated 
as if on parole until the expiration of the maximum 
of his sentence. If the identical statute provides 
the good-time credit for a prisoner at Lorton and 
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one at Springfield, could it possibly be argued that 
when Congress amended that statute it did not do 
so in respect of the former? Suppose Congress 
had repealed Section 710 by Section 4 of the June 
29, 1932, Act, would anyone have the temerity to 
assert that Section 710 was still in force at Lor- 
ton? Therefore, it is submitted that there can be 
no doubt that when appellant was released from 
Springfield he was to be treated as if released on 
parole—not unconditionally as Section 717 had in 
effect formerly provided, but conditionally under 
the provision of Section 4 of the Act of June 29, 
1932—until the expiration of his full term. His 
status changed from that of an imprisoned indi¬ 
vidual to a parolee, but not to that of an entirely 
free man. If appellant had been released from 
Lorton, the situation would have been the same. If 
Congress intended that a local prisoner's good- 
conduct allowance should be so circumscribed, it 
must have intended that the local board should 
have power to supervise him until the expiration 
of the maximum of his term, just as the United 
States Board may exercise similar powers over a 
prisoner released from the Atlanta Penitentiary. 
This power must, therefore, have been granted by 
Section 4, of the Act of June 29,1932. 

As stated above, appellant then asserts that the 
power in question cannot exist, for Section 4 of the 
local parole law limits the control of the board over 
the prisoner for parole purposes “until the expira- 
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tion of the maximum of the term or terms specified 
in his sentence, less such good-time allowance as is, 
or may hereinafter 1 be provided by law, ? ? hnd this, 
he argues, means until the expiration of hig “ short 

i 

term.” We reply that the power so vested in the 
local board under Section 4 of the Act of June 29, 
1932, is not in conflict with the powers which Con¬ 
gress intended to vest in the same board by Section 
4 of the Act of July 15, 1932. In the first place, 
we could very well argue that the authority to con¬ 
trol a prisoner conditionally released for gpod time 
is in respect of a different subject matter from the 

i 

right to supervise an individual released oii parole; 
that is to say, if it should be the intention of Con¬ 
gress to do so, there is no legal objection tp permit¬ 
ting a paroled prisoner to go entirely free after the 
expiration of his “short term” while one'released 

______ I 

i 

1 The word “hereinafter” appearing in Section 4 is 
patently an error inasmuch as the text of the entire statute 
shows that the Congressional intent was that the word should 
have been “hereafter,” and under such circumstances the 
courts are permitted to give the statute such reasonable con¬ 
struction as is required. (Bawett v. Van Pelt ,j 268 U. S. 
85, 90; Long v. Palmer , 16 Peters 65, 69; Alfrey |v. Colbert , 
168 Fed. 231, 235 (C. C. A. 8th, 1909).) The Sedate Report 
on the bill which later became the local law contains a 
memorandum in which the Corporation Counsel for the 
District of Columbia called attention to the fact that the 
word “hereinafter” appearing in Section 4 should be changed 
to “hereafter” (see page 6 of Senate Report 4j>0, supra). 
Surely, it would be an act of supererogation on pur part to, 
resort to argument to convince the Court that fhis section 
should be read as if the word “hereinafter” wefe actually 
“hereafter.” I 
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for good conduct could be held under supervision 
until the maximum had expired. Such a result 
would be palpably unfair and we are not obliged 
to resort to this argument to sustain our position. 

The right of supervision reposed in this board 
over a prisoner released for good conduct until the 
expiration of his maximum is not at variance with 
the right of the same board over a prisoner re¬ 
leased on parole. Section 4 of the local law should 
be interpreted to mean that the parole board has 
control over a prisoner until the expiration of his 
maximum if no good-time allowance should be 
deducted. 

The words “less such good-time allowance as is, 
or may hereinafter (hereafter) be, provided by 
law 77 are elastic, and must be construed in the light 
of Section 4 of the Act of June 29, 1932, so as to 
give effect to the change in the good-time allow¬ 
ance ; and inasmuch as such allowance, since June 
29, 1932, does not crystalize into absolute freedom, 
but simply results in a conditional release with the 
status of a parolee, the deduction from the maxi¬ 
mum of the prisoner’s term amounts to nothing, 
and therefore the prisoner remains on parole until 
the expiration of such maximum. 2 Suppose, for 

2 Of course, it will be remembered that Section 4 of the 
Act of June 20, 1932, operates upon prisoners thereafter 
convicted; and, therefore, does not apply to prisoners con¬ 
victed before that date, as to whom the words in question are 
susceptible of a contrary interpretation. 
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instance, that Congress by Section 4 of the |Act of 
June 29,1932, had repealed the good-time statutes. 
Then, there would clearly be no deduction from the 
maximum of a prisoner’s term insofar as parole 
supervision is concerned under Section 4 of the lo¬ 
cal act, and no one could possibly argue that the 
local parole board would not have control oyer him 
until the maximum had expired. Under tjhie cir¬ 
cumstances, the conditional release now actually 
provided for, is virtually the same in principle. 

Congress saw fit to make the point clear in Sec¬ 
tion 716 of Title 18 U. S. C. by enacting Section 3 
of the Act of June 29, 1932, but the result would 
have been the same as that for which we ate con- 

j 

tending if that section had not been passed. In the 
last analysis, the proposition resolves itself into 
this: If a prisoner released for good time becomes 

I 

a parolee, then so long as the good-time credit is so 
restricted, the words “less such good-time! allow¬ 
ance as is, or may hereinafter (hereafter) be, pro¬ 
vided by law” have no force nor effect whatever. 
Even giving the language in question the niost lit¬ 
eral interpretation, the ultimate conclusion is iden¬ 
tical. To illustrate: Assume that a prisoner’s 
status as a conventional parolee terminated at the 
expiration of his “short term” under Section 4 of 
the local law. By virtue of Section 4 of the Act 
of June 29,1932, he thereupon took on the stjatus of 
a statutory parolee and would remain under super¬ 
vision until the expiration of his maximum term. 
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This interpretation, we submit, is entirely proper 
for the additional reason that the words under 
discussion never were understood to mean that in 
every case the parole board lost jurisdiction over a 
paroled convict at the end of his “short term.” 
Formerly, wdiere a prisoner violated his parole 
before the expiration of such period (computed 
by deducting the statutory good-conduct credit 
from the maximum of his term), the board re¬ 
tained jurisdiction over him until the maximum 
had expired. See Anderson v. Corall, supra; 
Morgan v. Aderhold, supra; Platek v. Aderhold, 
73 Fed. (2d) 173 (C. C. A. 5th, 1934); and United 
States ex rel, Anderson v. Anderson, Marshal, 8 
Fed. Supp. 812 (D. C. Minn. 1934) and 76 Fed. 
(2d) 375 (C. C. A. 8th, 1935). 

The further argument can be made, we submit, 
that the foregoing result is the same even if the 
powers of Section 4 of the Act of June 29, 1932, 
w r ere not transferred to the local board by Section 
9 of the Act of July 15, 1932. Section 4, being an 
amendment to the good-time statutes, 3 operates 
upon the released prisoner to make him actually 
released upon parole until the expiration of the 
maximum term of his sentence. In other w T ords, 
this statute does not grant powers to either board, 

3 Section 10 of the Act of June 25, 1910, 3t> Stat, 821; 
18 U. S. C. 723; does not prevent Congress from changing 
the good-conduct laws, as apparently claimed by the appel¬ 
lant. 


but fixes the status of the prisoner so released. The 
statute itself paroles him, and he thereby becomes 

i 

the subject of parole supervision by the bo^rd that 
would have had jurisdiction to release him on 
parole. The board, having plenary powers oi parole 
supervision, can assume control over the prisoner 
until the maximum time has elapsed. This 
reasoning does not conflict with Section 4j of the 
Act of July 15,1932, because we have demonstrated 
above that the parole power of the local board is 
not terminated at the end of the “ short ternji”; and 
it coincides with Section 5 thereof (47 Stht. 698) 
and Section 716 of 18 U. S. C., supra, both of which 
provide that the warrant to retake may b<j issued 
at any time within the term of a prisoner’s sen¬ 
tence. See United States ex rel. Anderson v. 

| 

Anderson, Marshal, supra. 

So, to summarize our contentions in one thought, 
we submit that it will be seen that the anbwer to 
the problem lies in the fact that Section 4 of the 
Act of June 29, 1932, has wrought a chang^ in the 
status of a prisoner over that which had obtained 
theretofore; and that in his character as a parolee 
upon his release on account of parole or gobd time 
at any time prior to expiration of his maximum 
term, he comes and remains under supervision of 
the parole board having jurisdiction over him. In 
this instance the United States Board has jurisdic¬ 
tion, acting under Section 10 of the local law en¬ 
acted on June 5,1934, supra. 
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CONCLUSION 

In the foregoing pages we have endeavored to 
answer all of the appellant’s contentions except 
one—his point (5) that the Act of June 29, 1932, 
constitutes a bill of attainder inhibited by Article 
1, Section 9, Clause 3, of the Federal Constitution. 
This contention seems so utterly and patently 
baseless that we are omitting any discussion 
respecting it. 

For the reasons stated above, we submit that the 
judgment of the lower court was correct, and it 
should therefore be affirmed. 

Respectfully submitted. 

• Leslie C. Garnett, 

United States Attorney, 

John J. Wilson, 

Assistant United States Attorney, 

Attorneys for Appellee . 


APPENDIX 


i 
I 

| 

Petition for a Writ of Habeas Corpus 

FILED JULY 31,1937 

The petition of William S. Story respectfully 
shows unto the Court the following: j 

1. That he is a citizen of the United Stales and 
a resident of the District of Columbia and is at 
the present time confined in the Washington Asy¬ 
lum and Jail within the jurisdiction of this Hon¬ 
orable Court. 

2. That on September 30, 1932, he was indicted 
in the Supreme Court of the District of Columbia 
for the offense of robbery; he was arraigned on 
this indictment on October 21, 1932, and entered 
a plea of not guilty; that on January 12, 1933, his 
plea of not guilty was withdrawn and a jplea of 
guilty was entered and on January 20,1933^ he was 
sentenced to the penitentiary for a period of from 
two years and seven months to five yeaijs. The 
proceedings in this cause were under criminal 
number 52451. 

3. That he entered upon the service of the sen¬ 
tence imposed on January 20, 1933, and was dis¬ 
charged at the end of three years and eighty months 
due to allowance for good conduct. 

4. That on November 12,1936, he was indicted in 
the District Court of the United States for the 
District of Columbia for the offense of assault with 
attempt to commit rape and on November 13,1936, 
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he was arraigned upon this indictment and entered 
a plea of not guilty. 

5. That on December 17, 1936, he was placed on 
trial upon the indictment above named and con¬ 
sented to a trial before Justice Peyton Gordon 
without a jury; that after hearing the testimony 
in the case Justice Gordon found petitioner not 
guilty of assault with attempt to commit rape, the 
offense with vilich petitioner was charged in the 
indictment, but found him guilty of simple assault 
and imposed a sentence of nine months in the 
Washington Asvlum and Jail winch sentence will 
expire on August 1,1937. 

Petitioner believes and has been advised by coun¬ 
sel and accordingly avers that his present detention 
is illegal and that the illegality consists in this, to 
wit: 

1. That the sentence imposed by Justice Gordon 
on December 17, 1936, was illegal and void in that 
he had no authority of law 7 to find petitioner guilty 
of simple assault; that an acquittal by Justice Gor¬ 
don of the offense named in the indictment, that 
is to say the offense of assault w r ith attempt to 
commit rape entitled the petitioner to his release 
forthwith; that the finding of guilty by the said 
judge of another offense w^as beyond his power. 

2. That the conviction of petitioner of the offense 
of simple assault has been transmitted to the parole 
officers of the Board of Indeterminate Sentence 
and Parole, and request has been made that peti¬ 
tioner be returned to the penitentiary for the serv¬ 
ice of that part of his sentence (Criminal No. 
52451) that was deducted on account of good 
behavior. 
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3. That since the sentence imposed on petitioner 
on December 17, 1936, was illegal and void, the 
Board of Indeterminate Sentence and Parble nor 
any other parole board has any authority over your 
petitioner nor can they legally contend that your 
petitioner has forfeited his good conduct allowance. 

4. That the Board of Indeterminate Sentence 
and Parole which alone has supervision ovbr per¬ 
sons convicted in the District of Columbia |has no 
control over persons released due to good conduct 
allowance, and the authority of said Board dxtends 
only to those prisoners who have been granted 
parole by the Board, and a careful reading! of the 
Act creating said Board (Act of July 15,| 1932) 
shows that Congress did not confer this power upon 
said Board. Therefore petitioner could not under 
any circumstances be returned to the penitentiary 
nor could he lawfully be detained in custody be¬ 
yond August 1, 1937, even though it be contended 
that the sentence imposed on December it, 1936, 
was in accordance with law. 

Wherefore the premises considered your peti¬ 
tioner prays that a writ of habeas corpiis issue 
from and under the seal of this Honorably Court 
and directed to Thomas M. Rives, Superintendent 
of the Washington Asylum and Jail comnianding 
him to produce the body of your petitioner before 
this Honorable Court at a day and hour ngmed in 
said writ and show cause if any he has why your 
petitioner should not be released from his illegal 
detention. 

(Signed) William S. ^tory. 
District of Columbia, ss . 

William S. Story being first duly sworn ideposes 
and says that he has read the above petition^ by him 
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he was arraigned upon this indictment and entered 
a plea of not guilty. 

5. That on December 17, 1936, he was placed on 
trial upon the indictment above named and con¬ 
sented to a trial before Justice Peyton Gordon 
without a jury; that after hearing the testimony 
in the case Justice Gordon found petitioner not 
guilty of assault with attempt to commit rape, the 
offense with which petitioner was charged in the 
indictment, but found him guilty of simple assault 
and imposed a sentence of nine months in the 
Washington Asvlum and Jail which sentence will 
expire on August 1,1937. 

Petitioner believes and has been advised by coun¬ 
sel and accordingly avers that his present detention 
is illegal and that the illegality consists in this, to 
wit: 

1. That the sentence imposed by Justice Gordon 
on December 17, 1936, was illegal and void in that 
he had no authority of law to find petitioner guilty 
of simple assault; that an acquittal by Justice Gor¬ 
don of the offense named in the indictment, that 
is to say the offense of assault with attempt to 
commit rape entitled the petitioner to his release 
forthwith; that the finding of guilty by the said 
judge of another offense was beyond his power. 

2. That the conviction of petitioner of the offense 
of simple assault has been transmitted to the parole 
officers of the Board of Indeterminate Sentence 
and Parole, and request has been made that peti¬ 
tioner be returned to the penitentiary for the serv¬ 
ice of that part of his sentence (Criminal No. 
52451) that was deducted on account of good 
behavior. 
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3. That since the sentence imposed on petitioner 
on December 17, 1936, was illegal and void, the 
Board of Indeterminate Sentence and Parole nor 
any other parole board has any authority over your 
petitioner nor can they legally contend that your 
petitioner has forfeited his good conduct allowance. 

4. That the Board of Indeterminate Sentence 
and Parole which alone has supervision over per¬ 
sons convicted in the District of Columbia [has no 
control over persons released due to good conduct 
allowance, and the authority of said Board extends 

7 * i 

only to those prisoners who have been granted 
parole by the Board, and a careful reading! of the 
Act creating said Board (Act of July 15, 1932) 
shows that Congress did not confer this power upon 
said Board. Therefore petitioner could not} under 
any circumstances be returned to the penitentiary 
nor could he lawfully be detained in custody be¬ 
yond August 1, 1937, even though it be contended 
that the sentence imposed on December 17, 1936, 
was in accordance with law. 

Wherefore the premises considered your peti¬ 
tioner prays that a writ of habeas corpus issue 
from and under the seal of this Honorably Court 
and directed to Thomas M. Rives, Superintendent 
of the Washington Asylum and Jail commanding 
him to produce the body of your petitioner before 
this Honorable Court at a dav and hour named in 

* i 

said writ and show cause if any he has why your 
petitioner should not be released from hi$ illegal 
detention. 

(Signed) William S. Story. 
District of Columbia, ss. 

William S. Story being first duly sworn deposes 
and says that he has read the above petitioii by him 
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subscribed and knows the contents thereof and that 
the statements contained therein are true to the 
best of his knowledge and belief. 

(Signed) William S. Story. 

Subscribed and sworn to before me this 31st day 
of July A. D. 1937. 

[notarial seal] 

(Signed) Richard H. Woodward, 

Notary Public, D. C . 

My commission expires May 1, 1940. 

Let this petition be filed without prepayment of 
costs. 

(Signed) O. R. Luhring, 

Justice . 

Let this writ issue returnable on the 5th day of 
August, 1937, at 10 o’clock A. M. 

(Signed) O. R. Luhring, 

J ustice. 

(Signed) James J. Laughlin, 

Attorney for Petitioner . 

Return and Answer 

FILED AUGUST o, 1937 

Comes now Thomas M. Rives, Superintendent of 
the Washington Asylum and Jail and for his re¬ 
turn to the writ of habeas corpus heretofore issued 
herein and for his answer to the petition filed 
herein says as follows: 

1. He admits the allegations of paragraph one 
of the petition. 

2. He admits the allegations of paragraph two 
of the petition. 

3. He admits the allegations of paragraph three 
of the petition. 



4. He admits the allegations of paragraph four 

! 

of the petition. 

5. Answering paragraph five your respondent 
admits the petitioner was placed on trial upOn the 
indictment in Criminal Case No. 58588 charging 
petitioner with assault with intent to commit rape, 
and that upon his trial before the Court, the peti¬ 
tioner having waived jury trial, he was found 
guilty of simple assault and sentenced to sferve a 
period of nine months in jail. 

Answering further, your respondent denies that 
the petitioner is at present illegally detained. 
Answering specifically subdivision one of j para¬ 
graph five, your respondent is advised and believes 
that the sentence imposed by the Court in Criminal 
Case No. 58588, charging the petitioner with as¬ 
sault with intent to commit rape, was a proper and 
legal sentence, and further that subsequent j to his 
conviction there was delivered to the District Jail 
on November 10, 1936, a warrant duly signecl by a 
member of the United States Parole Board, charg¬ 
ing petitioner with a violation of his parole and 
commanding that he be returned to the institution 
designated by the Director of the Bureau of 
Prisons. A copy of said warrant is attached hereto 
and made a part hereof. 

Answering specifically subdivision two of para¬ 
graph five, your respondent admits the allegations 
therein. Answering specifically subdivision three 
of paragraph five, your respondent is advised and 
believes that the statements contained therein are 
conclusions of law which he is not requited to 
answer. Answering specifically subdivision four 
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of paragraph five, your respondent is advised and 
believes that the statements contained therein are 
conclusions of law which he is not required to 
answer. 

Wherefore the premises considered, your re¬ 
spondent prays that the writ of habeas corpus 
issued herein be discharged and the petitioner be 
returned to the custody of the respondent. 

1 Thomas M. Rives, 

Superintendent of the Washington 

Asylum and Jail. 

Leslie C. Garnett, 

United States Attorney. 

Loins L. Whitestone, 

Assistant United States Attorney , 
Attorneys for Respondent. 

District of Columbia, ss : 

I, Thomas M. Rives, being first duly sworn on 
oath, depose and say: That I am the Superintend¬ 
ent of the Washington Asylum and Jail; that I 
have read the foregoing return and answer by me 
subscribed and know the contents thereof; and that 
the matters and things therein stated I verily be¬ 
lieve to be true. 


Subscribed and sworn to before me this — day 
of August, 1937. 


Notary Public , D. C. 

Charles E. Stewart, 

Cleric. 

By Harry M. Hull, 

Assistant Cleric. 
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FILED AUGUST 5, 193T 

I 

I 

Department of Justice^ 

Washington, B. C. 

Warrant 

i 

For Retaking Prisoners Released under Authority, 

Pub. 210, 72d Congress j 

THE UNITED STATES BOARD OF PAROLE 

To Any Federal Officer Authorized To Serve; Crim¬ 
inal Process Within the United States: 
Whereas Vernon S. Story, Reg. No. 3&5-DD 
was sentenced by the United States District Court 
for the District of Columbia to serve a sentence of 
from Two years, Seven months, to Five years for 
the crime of Robbery and was on the 30th day of 
September, 1936, released conditionally from the 
U. S. Hospital for Defective Delinquents, Spring- 
field, Mo. | 

And, whereas, reliable information has been 
presented to the undersigned Member of this 
Board that said prisoner named in this Warrant 
has violated the conditions of his release and is 
therefore deemed to be a fugitive from justice: 

Now, therefore, this is to command you to exe¬ 
cute this warrant by taking the said Vepnon S. 
Story wherever found in the United States, and 
him safely return to the institution hereinafter 
designated. 

° j 

Witness my hand and the seal of this Bo^rd this 
5th day of November, 1936. 

[seal] (Signed) Charles Whelan, 

Member, U . S. Board of Parole. 
When apprehended communicate with Director, 
Bureau of Prisons, for instructions. 


\ 
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FILED AUGUST 5. 1937 

Referral for Consideration of Alleged 

Violation 

To : United States Board of Parole: 

Case of Vernon S. Story. 

Date: Nov. 5, 1936. 
No. 325-DD 
(1222-NE) 

Sentence, 2 years 7 months to 5 yrs. District 
from: D. C. 

Original Offense, Robbery. 

Sentence began Jan. 20, 1933. Released Sept. 
30,1936. 

District to: D. C. C. R. X (or) Parole. 
Violation date: On or about Nov. 3, 1936. Ter¬ 
mination date: Jan. 19,1938. 

Present Offense: Use of intoxicants. 

Reference is made to telephone conversation be¬ 
tween this office and District Attorney. Washing- 
ton, D. C., which shows that subject went to the 
apartment of a woman resident of 423 Mass. Ave. 
NW. and attempted rape. When officers arrived 
they found him partially dressed and under influ¬ 
ence of drink. 

Story is held in jail under $10,000 bond. Grand 
jury will probably get the case Nov. 6, 1936. 

In view of high bond set, the officers’ statements, 
a warrant is requested now. Please refer to nature 
of previous crimes. 
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A warrant is recommended for use of intoxi¬ 
cants. 

Ray L. Huff, 

Parole Executive. 

RLH/zw. | 

Warrant ordered by: Signed by: To Marshal: 

_District!_ 

Date_|- 

i 

FILED SEPTEMBER 2, 1937 

Order 

This cause came on to be heard in this term upon 
the petition, and the return and answer thereto, 
and in consideration thereof, and of argument and 
counsel, it is by the court this 2nd day of Septem¬ 
ber 1937. 

Ordered that the writ of habeas corpus hereto¬ 
fore issued be, and the same is hereby, discharged; 
that the petition filed herein be dismissed; afid that 
the petitioner be remanded to the custody of the 
Superintendent of the Washington Asylum and 
Jail, respondent herein. 

(Signed) F. Dickinson Letts, 

Justice. 

From the foregoing order, the petitioner, by his 
attorney, in open court, notes an appeal | to the 
United States Court of Appeals for the District of 
Columbia, and the penalty of his bond for qosts in 
said appeal is fixed in the sum of $100 or, in lieu 
thereof, $50 in cash. Thereupon petitioner, by his 
attorney, applied to the court to be admitted to bail 
pending final determination of the appeal herein 








50 


noted, and in consideration of said application, it 
is, this 2nd day of September 1937. 

Ordered that petitioner be released on recogni¬ 
zance in the sum of $5,000 with surety approved by 
the court, upon the filing of the transcript of rec¬ 
ord in the United States Court of Appeals for the 
District of Columbia. 

(Signed) F. Dickinson Letts, 

Justice . 
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